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STATEMENT OF QUESTIONS 


The questions presented sre: 

Ll. Whether thore wis a rationel basis for tho trial court's 
allowing tho prosecutor to invoke surprise shere the Government was on 
notice of the repudiation of tho prior statements by virtuc of docunocnts 
made part of the record of the case in a rcleted hearing prior to trials 

2. “whether the triel court errcd in failing to instruct the jury 
immediatcly as to the linited use of tho prior statements of Govornment 

Marrone 

3. “Shother the prosecutor's remarks concerning the prior statoncnts 
during summation constituted projudicial orror that was a proper basis 
for the requested nistrial. 

4, Fhether, independent of the oxtra-judicial statencent of 
apprllent, the cvidence was sufficient to establish tho trustworthincss 
of tho extraejudicial staten nt. 

5. “hether the trial court crrod in denying the appellant's 
requests for instructions tnd his request for a special interrogatory 


wo the jury. 
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JURISDICTIONAL STATEMENT 


This is an cppeal from a verdict of guilty and fron judgment 


rendered thereon. Appellant was indicted for the crines of house- 


breaking, Title 22, Section 1601 of the D.C. Code and robbery, 
Title 22, Section 2901 of the D. C. Code. 
Tne lower court had jurisdiction by virtue of Title 1, 
Section 305 of the D-C- Code. This Court's jurisdiction is claimed 
under 20 U.S.C. Section 1291. 
STATEMENT OF THE CASE 


Procedural Background 


On April 22, 1963, Clinton H. Porrish, appellant herein, 
ond taree others were indicted in this jurisdiction cnd charged with 
housebreaking in violat:on of Title 22, Section 1601 of the D.C. Code 
and robbery in violation of Title 22, Section 2901 of the D-C- Code. 
The offenses allegedly took place in the living quarters of one 
Deniel D. Pittman and ogainst the person of that same Daniel D. 

ttnen on or about March 2, 1963, within the District of Columbia. 
The indictment contained two counts, the first charging entry with 
intent to steal property of another and the second charging the 
steoling of property of another. 

On April 25, 1963, Henry J. Price, Esquire, was appointed to 
defend the “ppellant by the Honorable Judge Alexander Holtzoff of 
the District Court. On April 30, 1963, appellont appeared before 
the Honorable Judge Motthew F. McGuire of the District Court and 


pleaded not guilty. 


On Moy 22, 1963, Joel Terrell, 2 co-defendant of appellant, 
filed a motion for severance. Attached to the motion uote two 
affidavits. One of the affidavits was signed by eppellant and 
subsequent governuent witnesses, Harold L. Devis and Alfrea E- Worren, Jr., 

ting that "to the best of our kmowledge" (Tr-160) Terrell was not 
involved in the crime. The other affidavit, signed by Devis » repudiated 
a previous statement implicating Terrell. Edgar T. Bollenger, attorney 
for Terrell, certified that service of the motion, with the attached 
offidavits, was made on the United States Attorney and on Assistant 
United States Attorney Joel D- Bleckwell, the prosecutor in this case, 
and so acknowledged (Tr-162) on May 22, 1963. 

On June 25, 1963, after further procedural nctters not relevent 
to this cppeal, cvpellont and Terrell were brougnt to tricl- During 
tricl, on the wotion of the Government, the indictnent ves dismissed 
as to Terrell (Tr. 124). After the prosecution rested, oppellant moved 
for a directed judgment of acquittal (Tr. 220) which wes denied (Tr. 229). 
At the close of the case, the motion for acquittal was reneved (Tr. 496) 
and again denied (Tr. 497). On June 29, 1963, appellant vas found 
guilty on both counts of the indictment and the jury recbmended leniency 
(Tr. 591). On August 20, 1963, appellant was sentenced to terms of from 
three to nine years on each count, the sentences to run concurrently. 

On August 22, 1963, appellant moved to appeal writhout 
prepayment of costs, ond the motion wes granted on pe 23, 1963. 


On August 23, 1963, appellont filed his notice of appeal. The record 


on appeal was filed in complete form in this Court on December 4, 
| 
1963. 
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The Facts 
The conpleining witness, Doniel D. Pittman, was alone in 


nis apartuent at about 9:00 P.M., March 2, 1963, when there cane 
-. > > > 


a knock on the door (Tr. 5). After opening the door, Pittnen was 


overcone, tied, searched and nis apartment ransacked by three nen (Tr. 5). 


Thereafter, one Mrs. Smith informed the police that certain 
property was in her basement without her cuthorization. (fr. 22h). Sone 
of the vroperty found there was loter identified by Mr. Pittman as pert 
of the property taken from his apartment (Tr. 16). The seizure of this 
property wos concurreat with or led to the arrest of Herold L- Davis 
and Alfred E. Worren, Jr. (Tr. 160-161). 

After the arrests, Davis and Worren made statements admitting 
Participation in the rensacking of Pittman's apartment, and implicated 
appellant and appellant's co-defendant Terrell (Tr. 65 and Tr. 95). 
Thereafter, but prior to trial, further written statements were made 
by Devis and Warren repudiating the earlier statements implicating 
appellent and Terrell (Tr. 64). ‘two of the further statements were 
introduced in support of a motion for severence (Tr. 63). The state- 
ments absolving Terrell are part of the record in this appeal, but the 
statements absolving appellant are not. However, from the record, it 
is reasonable to infer that the Government had notice of the existence 


of the statements absolving appellant (Tr. 62-65 and Tr. 108). 


After appellant was implicated by Werren and Davis, a 
volice officer visited appellant's home and, when appellant was not 
there, requested that appellant's father bring appellant to headquarters 
the next dey (Tr. 127). The next morning, Merch 16, 1983, appellant 
and his father went to the station where appellant was re eer about 
the crime by two police officers (Tr. 127). Ina matenhcs ten minutes 
(Tr. 131), apoellant allegedly made an oral statement thst he had 
participated in the crime (Tr. 133). The statement was hot transcribed 
(Tr. 192), although a specific police regulation peanecet that such 
statements be transcribed (Tr. 191), the officers had ‘aiwiedae of the 
regulation's requirement (Tr. 191 and Tr. 215-216), and there would 
have been time to transcribe the orel statement (Tr. 218). Appellant 
was then brought to the Municipal Court for aveaiments| While 
awaiting arraignment in the section where defendants wait for their 
cases to be called and in the midst of approximately ea einen; appellant 
was allegedly identified by the complaining witness from! the spectator's 


penches (Tr. 176-177). 
Trial commenced on June 25, 1963. The Governnent's case 
against appellant was almost entirely composed of three plenents. 
First, Pittman, the complaining witness, established the 


commission of the crime, told of his earlier identification of appellant 


(Tr. 31), and re-identified appellant at triel (Tr. 12). However, 
| 


Pittman also "re-identified" co-defendant Terrell at trial as one 

of the two perpetrators of the crime whom he had identified in a police 
line-up. (Tr. 12 and Tr. 28). This "re-identification" prompted the 
prosecutor to move for dismissal of Terrell since it was stipulated 
(Tr. 395) that it had been Government witnesses Warren and Davis 

whom Pittman had identified in the line-up, and since Pittman "was 

so mistaken about that." (Tr. 123). 

Second, co-perpetrators Davis and Warren appeared as Government 
witnesses and denied that appellant and Terrell were involved in the 
crime. (Tr. 60 and Tr. 96). However, the prosecutor claimed surprise 
(Tr. 60 and fr. 93), and the trial court allowed the prosecutor to 
cross-esamine and impeach his own witnesses (Tr. 66 and Tr. 93). The 
prosecutor was then able to use for the jury's consideration prior 
statements of Davis and Warren purporting to involve appellant and 
Terrell (Tr.'68 and Tr. 96). The trial attorney for appellant objected 
to the plea of surprise and the use of the prior statements (Tr. 61 
and Tr. 93).' Trial counsel then asked for an instruction regarding 
the use of the statements (Tr. 84). An instruction was eventually given, 
but not until after both Davis and Warren had been impeached (Tr. 122- 
123). ‘Thereafter, appellant's trial attorney moved to have the 
testimony of Davis and Warren stricken (Tr. 229-230) and unsuccessfully 
requested instructions (Tr. 500, Tr. 508 and Tr. 571), and a special 
interrogatory (Tr. 572) in an effort to lessen the impact of the use 
of the prior statements by Government witnessed Davis and Warren. 


Third, two police officers testified to an oral statement 


allegedly made by appellant admitting involvement (Tr. 133 and Tr. 209). 
i 5a 


The defense was also comprised of three basic elenents. 

First, the defense attempted to show alibi through the 
testimony of six other witnesses and appellant to the effect that 
appellant was present in his home at his brother's birthday party 
when the crime was said to have taken place (Tr. 223 et lanes )- 

Second, the defense, through appellant, attempted to 
establish revenge due to personal animosity between appellant and 
Warren as the motivation for Davis' and Warren's statements implicating 
appellant (Tr. 386-387). This explanation was substantiated by 
Warren in his cross-examination (Tr. 105). | 

Third, the defense, through appellant, generally denied 
involvement in the crime and specifically denied making) the oral 


confessions (Tr. 367 and Tr. 368). 


During summation, the prosecutor told the jury that they 
| 


could "take it for what it was worth" that Government witnesses Davis 
and Warren had implicated appellant at one time but lather repudiated 
these ’ctrlicr statements (Tr. 518). Trial counsel for appellant 
moved for a mistrial on the basis of these statements, pnd the motion 
was denied (Tr. 554). Counsel also asked for an instruction concerning 
the prosecutor's comments, which was denied (fr. 571)- 

The jury was out from approximately 1:45 P.M. to 6:00 P.M. 
June 28, 1963 (Tr. 576-578), and from 10:00 A.M. to 11:30 A.M., 
June 29, 1963. At that time, the Court called in the jury and gave 
an Allen charge (Tr- 588). About forty minutes thereafter, the jury 
returned (Tr. 591), and delivered a verdict of guilty gn both counts, 


recommending by acclamation leniency in sentencing (Tr! 591). 
| 
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District of Columbia Code States: 


§ 14-104. Impeachment of own witness. 


Whenever the court shall be satisfied that the party 
producing a witness has been taken by surprise by the testimony 
of such witness, such party may, in the discretion of the court, 
be allowed to prove, for the purpose only of affecting the 
cfedibility of the witness, that the witness has made to such 
party or to his attorney statements substantially variant from 
his sworn testimony about material facts in the cause; but before 
such proof can be given the circumstances of the supposed statement, 
sufficient to! designate the particular occasion mst be mentioned 
to the witness, and he mst be asked whether or not he made such 
statements and if so allowed to explain then. 


§ 22-1801. Definition and penalty. [Housebreaking] 


Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwelling, bank, 
store, warehouse, shop, stable, or other building, or any apart- 
ment or room, whether at the time occupied or not, or any steam- 
boat, canal boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods of chattels are 
deposited and kept for the purpose of trade, with intent to break and carry 
avay any part thereof or any fixture of other thing attached to or 
connected with the same, or to commit any criminal offense, shall be 
imprisoned for not more than fifteen years. 


§22-2901. Robbery. 


Whoever by force or violence, whether against resistance 
or by sudden or stealthy seizure or snatching, or by putting in 
fear, shall take from the person or immediate actual possession 
of another anything of value, is guilty of robbery, and any 
person convicted thereof, shall suffer imprisonment for not less 
than six months nor more than fifteen years. 
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STATEMENT OF POINTS 


The points relicd upon in this bricf arc: 


| 
1. That there was no rational basis for the trial court's 


allowing the prosccutor to invoke surprise where the Governhent Twas on 


notica of the repudiation of the prior statements by virtue of 
docunonts made vert of the reerrd -f the case in a rolatod hearing 
prior to trial. 

2. That tho trial court orr7cd in failing to instruct the jury 
imnediatoly as to the limited use of tho prior statenents ne Governnent 
witnesses Davis and Vlarrene | 

| 

3. That tho prosacutor's romarks conecrning the pring, stetennts 
during summation constituted prejudicial orror that was 2 
for the roquested nistrisl. 

4, Thet indepenient of the oxtra-judicial stateanont ag appellant, 
the ovidence was insufficiont to cstablish the eoiwtyerduees of the 
oxtra-judicial statencent. : 

5. That the trial court orrcd in denying sppellentts requosts 


for instructions enti his request for a sorcial interrogatory to the 


jury. 


SUMMARY OF ARGUMFNT 


T 


I. 
Surpriso is sn cxesptinn to the rule that a party may not impeach 
his wm witness. | This Court has seid that for the exception to bo 
inwked, "actual surprise must be found." Bolten ve United Statos, 
oe DLC., 259 F.2d 811. That finding must be based upon an 
bjective determination of the surrounding circumstances. 
Here, tho Government witnesses had repudiated tho prior statononts 


in subsoquent written statenents. Sone of these statenents becane part 
of the records of the caso and were servod on the Government. Since 
the Gavernnoent was on notice of those repudiations, there was no 
rational basis frr tha triel court's allowing the prosecutor to 
inwke surprisce 
II. 

The prior statements of Government witnesses Davis am Tarren 
wore to bo uscd only for impcachmont pruposes. Bartley v- United Statos, 
U.SeappeD.C., Fed (1963) states that the jury should be so 
instructed "at the tine a prior inesnsistent statenont is admittod,". 


Hero, the triel court waited until two witnesscs had conplotely 
testified and two statonents hed been usod with coach of thom before 
giving the instruction. By this proccduro, nuch of tho impact of 
the instruction was lost. 

III. 

During surmition, the prosocuter improperly invitod the jury to 

take it for whatiit was wrth thst Govornmont witnosses Davis and “arron 


had onco implicated appellant but hed repudiated that implication. In 


Yhocler v. United States, U.S. Apps D.C., 211 F.2d 19 (1953), this Court 


condenned the prnsocutionts attempt to influcnco tho jury to use such 
= 9 = 


stetenents substantively. Thore, howover, roversibls easel was not found 
because the trial counsel did ant object to the prosceutorts statencents 
and the trial court oroperly instructad the jury 2s 
use of the prior statcncnts. 

Hore, trial counsel tinely moved for nistrial, 
instructions to cure tho prejudiciel impact of the prosecu 
ronerks. The onial of these roticns constituted reversible 

IV. 

A criminel conviction cannot be susteine¢ when 
proven solely by the uncorroborated admissions of the sccu 
Forte ve United States, U.S. App. D.C., 94 F.2d 236 (1937)» Hore, 
the only evidence introduced to substantiate the oral statonents by 
appollant to the police «fficcrs was the identification by eompleinking 
witness Pittman. This identificetion was so brought to questinn at 
trial as to have no probative value. Therefore, the only probative 

apnellent wos his incrininating statonnt as trstifica 

' 


sfficers. 


Vv ; 


Trial counsel requested instructions exnecrning idcntity, inconsistent 


statonents, and the prosecutor's rorarks cone-rning inconsistent statements, 


| 
all of which wore denicd. & special intorrogatory coneerning whethor the 


jury believed the complaining witnosst identification was/alsc denicd. 


| 
The a@nnial of these requests, in tho eontoxt of the circunstences of 


this caso, constitutcd an abuse of diserotinn on the par inf the trial 


court. 


ARGUMENT 
I. 

THERE WAS NO RATIONAL BASIS FOR THE TRIAL COURT'S 
ALLOWING THE PROSECUTOR TO INVOKE SURPRISE WHERE THE 
GOVERNMENT WAS ON NOTICE OF THE REFUDIATION OF THE 
PRIOR STATEMENTS BY VIRTUE OF DOCUMENTS MADE PART OF 
THE| RECORD OF THE CASE IN A RELATED HEARING PRIOR 

TO TRIAL 


With respect to Point I, appellant desires the Court to read 
the following pages of the reporter's transcript: Tr. 61-69, inclusive. 


For the reasons set out below, appellant contends that it 
was reversible error for the trial court to allow the prosecution to 
invoke the doctrine of surprise over timely objection and thereafter 
impeach Government witnesses Davis and Warren through use of prior 
Statements by them implicating appellant and his co-defendant Terrell. 

"Surprise" is a statutory exception to the rule that a 


Party may not impeach his own witness. However, the stacatal! 
did not broaden this exception, but only "reduced to concrete form 


the established rule. "2/ Though the rule may spring from the same 
sources, the standard as to permissible use of surprise by the 
prosecutor differs substantially between this and at least one other 
Circuit. See, e-g-, Young v. United States, 5 Cir., 1938, 97 F.2a 
200, 205, 117 ALR 316. 


This Court has said that for the exception to be invoked, 


"actual surprise mst be found." 3/ However, the Court has also 


I. Section 14-10h (32 Stat. 540(1902)), D.c- Code (1959). 


2. Smith v. United States, 57 U.S.App- D.C. 71, 72, 17 F.2d 223, 22h 
(1927 ). 


3- Belton v. United States, 104 U.S. App. D.C. 81, 83, 259 F.2a 
iz, 613 (2955). 
-ll - 


| 
| 
"In terms of our review...the trial court's ruling on 


"surprise" may not be disturbed unless it plainly 4/ 
appears that the ruling is without any rational basis." 


Stated that: 


In frankness, appellant mst admit he can find no instance 
where this Court has found that such a ruling was without a rational 
basis. In Bedell v. United States, 63 U.S.App.D.C. 31, 68 F-2a 776 
(1934), and in Carrado v. United States, 93 U.S.App-D.C. 183, 210 Fed 
712 (1953), this Court found a rational basis for the ruling. However, 
in those cases the prosecutor's first inkling that the witnesses had 
changed their stories was when they were in the witness chair. Unlike 


here, there had been no intervening repudiation. 


A rational basis for the ruling was also found jin Robinson v. 


United States, 113 U.S.App-D.C. 372, 308 F.2d 327 (1962). There, 

there had been intervening testimony that could be termed "inconsistent." 

However, the testimony was given at a coroner's inquest, ed had left 

out matters related in the earlier statement rather than contradicting 

them. A memory lapse before a coroner's inquest and statements of 

repudiation filed in the judicial proceedings are certainly distinguishable. 
Wheeler v. United States, supra, presented a gittatinn where 

this Court found a rational basis for the ruling despite ‘the fact that 


the prosecutor had notice of an intervening repudiatory statement. 
| 
| 

4. Wheeler v. United States, 93 U.S.App-D.C. 159, 165, 211 F.2a 


19,25 (1953). | 


However, Wheeler is rife with extenuating circumstances. There, the 
crime involved was rape, the victim was the child who implicated by 
her statement! the defendant, and who subsequently signed a document 
repudiating it. The defendant was the %utHoritetive adult in the child's 
household that prepared the repudiatory statement for the child's 
signature. Appellant willingly concedes that, under those circumstances, 
the prosecutor had ample basis for believing that once the child was 
taken from that terrifying atmosphere and placed within the protection 
of the Court that she would testify to what the prosecutor reasonably 
believed to be the truth. It is submitted, however, this presumption 
should be confined to the Simrrca circumstances of Wheeler. 

Conversely, there must be situations where a ruling that 
tne prosecutor's invocation of surprise is without merit has an 
equally rational basis. In Belton v- United States, supra, the trial 
court so ruled. There, the claim of surprise was considered and 
rejected by the trial court where it appeared that the prosecuting 
attorney had interviewed the witness and knew he would not adhere to 
the original statement inplicating the defendant. Despite that ruling, 
and over sustained objections by defense counsel, the prosecutor 


persisted in questioning the witness in relation to the prior statement 


implicating the defendant. This Court, sitting en banc, found that 


tnis line of questioning constituted prejudicial error and reversed the 


conviction. If failure by the prosecutor to comply with the trial 


court’s ruling constituted reversible error, it seems safe to 
presume that the ruling was correct. ! 

In heg@ing this Court's admonition that "actual surprise 
must be found” a it becomes necessary to determine the basis of the 
party's claim of surprise objectively, for no one can knbw the 
subjective state of mind of the claimant at that time. Ta Belton, 
the trial court considered that the witness had informed the prosecutor 
that he would not adhere to his prior statement. Accordingly, the 


trial court, : inding any _ special circumstances such as those 
in Wheeler, found an absence of actual surprise. ! 
Here, the witnesses did not personally inform the 
prosecutor that they would not adhere to their original statements. 
However, they could not very well have teken that course. They were 
in custody from the time of arrest until the time of appellant's trial, 
and the prosecutor stated at trial that he had not "aiscussed the 
matter." (Tr. 64). In lieu of personally informing the prosecutor, 
the witnesses prepared repudiatory statements and made them available 
to the trial attorneys for appellant and co-defendant Terrell. The 
trial attorneys in turn used some of these statements in support of a 
motion for severance ad put the Government on notice of the witnesses' 
repudiations during a hearing on this motion. Further, these 
repudiations were not self serving to witnesses Warren and Davis. They 


had admitted participation in the crime, and did not seek to rescind 
| 


those admissions in the repudiatory statements. Duress could hardly 


be a factor since witnesses and co-defendants alike were in the 
| 


5. Belton v. United States, supra. 
- 14 =< 


Government's custody from the time of the original arrests through 


trial. 

It is urged that an objective assessment of the factors in 
this case leads to the conclusion that actual surprise was not 
present when the prosecutor claimed surprise. Therefore, there 
was no rational basis for the allowance of the claim. Since the 
use over objection of the prior statements by the prosecutor 
constituted a' significant part of the Government's case, that use 


constituted prejudicial error and the conviction should be reversed. 


II. 


THE TRIAL COURT ERRED IN FAILING TO INSTRUCT THE 
JURY IMMEDIATELY AS TO THE LIMITED USE OF THE | 


PRIOR STATEMENTS OF GOVERNMENT WITNESSES DAVIS) 
AND WARREN 


| 
With_-vespect to Point II, appellant desires the Court 


to read the following pages of the reporter's transcript: Tr. 84-85 
and Tr. 122-123. 


As soon as it became apparent that the ~rosecutor intended 
| 


to impeach his witnesses, trial counsel for appellant objected. 
After the objection was overruled, trial counsel requested that "after 
we finish with the use of these statements that the jury be instructed 
immediately" (Tr. 84). The Trial Court stated that, "they will be 
so instructed," but, ". . . not instructed now." (Tr. 85). Only after 
the two witnesses, Davis and Warren, were completely examined and two 
statements used with each of them, was such an instruction given. 
(Tr. 122-123). ! 

it is urged that this delay in giving the requested instruction 
is inconsistent with the holding of this Court in Bartley v. United 
States, _U.S.App.-D.C. sg —  Fe2d (Noe 17,598, decided 
May 29, 1963), slip opinion. There, this Court said thet "an explicit 
admonition to the jury by the court at the time a prior inconsistent 
statement is admitted," (emphasis added) should be given; While here 
the statements were used, but not admitted into evidence , it is 


| 
submitted that the prejudicial impact on the jury is equally serious 


in both circumstances. Morenver, in Bartley the failure to instruct 


had tn meet the standards of plain error, 6/while here the instruction 


was timely requested. 

The belated instruction, coming some forty transcript pages after 
the request, and just moments prior to the dismissal of appellant's co- 
defendant Terrell, lost much of its impact on the jury. It is submitted 
that the proper procedure would have been to instruct the jury as each 
statement was used with each of the Government's witnesses. 


For these reasons, the conviction should be set aside. 


6. Rule 52(b), Federal Rules of Criminal Procedure 


III. 


THE PROSECUTOR'S REMARKS CONCERNING THE PRIOR ‘STATE- 
MENTS DURING SUMMATION CONSTITUTED PREJUDICIAL ERROR 
THAT WAS PROPER BASIS FOR THE REQUESTED MISTRIAL 


With respect to Point III, appellant desires the Court 
to read the following pages of the reporter's transeript: Tr. 500, 
518, 552, 554 and 571. 


| 
The prior statements by Davis and Warren had been allowed 


to be used only for the limited purpose of impeachment. | They had not 


| 
been allowed in as evidence for any purpose. Yet, the prosecutor 


stated in his summation: 

"We called two witnesses, as to whom the Government 
announced it was taken ng surprise, and cross-examined 
them, who had at one time implicated this man. But 
they repudiated that statement. You can take ithat 
for what it is worth. Oh yes, they admit they 
implicated this man at one time. Take it for ham 

it is worth." (Tr. 518) 
",..three men, including the defendant--have signed a 
statement cutting Terrell loose? Three men--Alfred 
Warren, Harold Davis and Clinton Parrish--have signed 
a statement. They admit cutting Terrell loose." (Tr.552) 


After summation, appellant's trial attorney moved for a 
mistrial on the basis of the remarks of the prosecutor. : That motion 
was denied. Earlier, the trial court detted trial counsel's requested 
instruction on impeachment evidence. The adequacy of the court's own 

| 
instruction is discussed in another point. Finally, the trial court 
denied the trial counsel's request for an additional ingtruetion on 
the reference by the prosecutor to the prior statements made in his 


closing argument. 


In Wheeler, this Court said: 


"Appellant also complains of the prosecutor's use of 
the statement in his closing argument. That the 
prosecution attempted to influence the jury to use 

it substantively is clear, and certainly this practice 
is to be condemned. But in light of the court's 
charge, in which the jury was soundly and clearly 
instructed as to the permissible use of the statement, 
and: the failure of defense counsel to object to any 
part of the argument, we do not think the court 
committed reversible error in not raising the point 


Unlike the situation there, trial counsel here timely 
moved for a mistrial. Earlier, he moved unsuccessfully for a more 
detailed general instruction on impeachment evidence than the one 
given. An additional instruction concerning the prosecutor's comments 
was also denied. No lying back and saving ammunition for appeal 
is involved here. 

It is submitted that the trial court's instruction on 
impeachment evidence did not serve to cure the detrimental effect 
of the prosecutor's remarks. This Court has recently said that: 

"Woile it is true generally that a court's instruction 

to the jury to disregard irrelevant information is 

presumed obeyed, in the peculiar circumstances of 

this case we cannot with ass ce say that the error 

here was thus made harmless." 

While there the irrelevant information was furnished by 
the court rather than the prosecutor, and while that case and the cases 
cited therein related to mental illness questions, we submit that the 
general proposition is applicable here. This is especially so since 
only a general instruction was used here to attempt to remedy 


specific remarks. 


7- Horton v. United States, __U.S.App.D.C. F.2d. 


? — 
(Nos. 17,261, and 17,540, decided April 18; 1963 > slip opinion. 
S19 e= 


| 
A reading of the transcript in this case gives! the 


| 
firm impression that the inconsistent statements became a highly 


significant factor in the outcome of this trial. No one!can gauge 


the impact of those remarks on the jury, but it is submitted that 


the impression mst have been substantial. If, as we contend » the 


prosecutor had no right to invite the jury to consider those statements 


substantively - or, in his words, "for what they are worth," - then 
| 


these remarks in and of themselves denied the appellant a fair trial. 


For those reasons, the conviction should be reversed. 
| 


Iv. 
INDEPENDENT OF THE EXTRA-JUDICIAL STATEMENT OF 
APPELLANT, THE EVIDENCE WAS INSUFFICIENT TO 


ESTABLISH THE TRUSTWORTHINESS OF THE EXTRA- 
JUDICIAL STATEMENT 


With respect to Point IV, appellant desires the court 
to read the following pages of the reporter's transcript: Tr. ll-le, 
123, 171, 395. 

The; trial court erred in not granting appellant's motion 
for a directed verdict of acquittal for the following reasons. 

The Government's case against appellant consisted of the 
identification by the complaining witness Pittman, the incriminating 
statements by Government witnesses Davis and Warren, and the oral 
implicating statement given to the police officers by appellant. Since 
the incriminating statements were not probative evidence, the only 
possible corroborating evidence of the oral statements to the police 


officers was the complaining witness' identification. 


This Court has said that "there can be no conviction of 


ean accused in a criminal case upon an uncorroborated confession." 8/ 


And see Yarbo h v. United States, 309 F-2d 936 (1962). 

It is submitted that the identification by the complaining 
witness of appellant was so contaminated by the developments at 
trial that it completely lacked probative value. During trial, Mr. 
Pittman identified "the two boys" at the defense table as participants 
in the trial. Those identified were appellant and co-defendant Terrell. 
Mr. Pittman further identified Terrell as one of two men he had 


identified in a police line-up. As ea matter of fact, it had been the 


8. Forte v. United States, 68 U.S.App-D.C. 111,94 F.2d 236 (1937). 
-21- 


Government's witnesses Davis and Warren that Mr. Pittman had 80 
identified. As a result of this gross mis-identification by 
Mr. Pittman, the prosecution moved for dismissal of Terrell and the 
motion was granted. | 

It is submitted that Mr. Pittmen's total lack pf ability 
to identify his attackers was so well exhibited at trial) that his 
identification of appellant could have no probative value. Accordingly, 
the Government's proof of appellant's participation in the crime 
was solely the oral statement of the appellant himself. Since there 
was no corroboration of the extra-judicial statement, the motion for a 
directed verdict of acquittal should have been geaieelc Accordingly, 


| 
the conviction should be reversed. 


Vy 


T25 TRIAL COURT ERRED IN DEYYICG TC APT3L.ALT! 


i disho ona . Yas athe od 


REQUESTS FOR IVSTRICTIONS ATD HIS REQUEST FOR 
SPECIAL INTERROGATORY TO THs 
desires the court to read the 
the reporter's transcript: Tr. 498, 500, 508, 
usive and 571-573 inclusive, and trial counsel's prayers 
structions one and four, which are part of the rocord on appeal. 
alleged errors as onc point bec use whilo 


lated, would probably not constitute reversiblo error, it 


akon together in the context of this caso they are in 


2 trial court to dony appellant's prayer 
number ons concerning identity, on the bisis that it was envered in 
substance in tho trizl court's alibi prayer. It is submittod that a 


two statements dons not substantiate that proposition. 


overly stresscc. 
abuse of Aiseretion to deny it. Accordingly, the appellant was denicd 
a fair trical duc inadequate instruction to the jury on identity. 
court orred in denying oppellant's prayer numbcr 
While tho trisl court's 
ir and accurate as far as it wont, it failod to point 
out that the party calling a witness is normally held to vouch for his 


crodibility. Not i i correct statement of the law, but if it 


fact - if the prosccutor did not in fact oxpect Davis and 


Warren to testify credibly - how could he have boon “surprised” when thoy 


testified in a manner othor than what the prosecutor thought was truth- 


ful? 


for the reasons therefor. 


roquost for a special intorrngatory on whether or not tho 


Mr. Pittmants idontification beyond a raasonablo doubt. 


Uns 


intorrogatory would have dono much tn Aispel the tun unansviercd questions 
thet shrouded s clear ond conelusive disposition of this ae Those 
questions were; 

e Did the jury believe the identification by 

« Did the jury improperly accord substantive 


statements of witnesses Warren and Davis? 


If, after this interrngatory had been submitted to 


jury had returned a guilty finding but had indicated th 


believe Mr. Pittman, then the oxtra-judicial statement of 


Me) 


have stood uncorroborsted and a directed verdict of acquit 


ct 
> 


> 


been in order. If tho jury had ennvicted and indicated a 


oa 
2 
2 eee aes arn (ean 


Pittman's identification, it must be admitted that much of 


ct 
te) 


appellant's contention that he was denied a fair trial would 
Accordingly, appellant submits that the request for the 
intcorrogntory was cminently reasonable, and tho denial of it) constitutod 


an abuse of diseretion on the part of the trial court. 


| 
For cach and every ono of these ransons, appellent contends that the 


conviction should be revorsed. 


CONCLUSION 
above premisos, it is rosocctfully 
submitted tha 1c otal erred he prejudice of Clinton M. 


respoctiully preyed that this 


entered in the court bolo and remand 


nstructions to cntcr a judgment 


as this Court may deem just and 
propore 


Respectfully submittcad, 


Esquire 


546-6834 
Attornoy for Clinton KM. 


(By zprointm-nt of this 


ye 
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SUISIARY OF ARGUMENT 
&s appellant’ reads it, the Governmont's basic contsantions ayo: 
I. Tho Surprise Issuo 
Leaving co-defendant Torrell out of the easc, thero was & 
rational basis for finding that the prosceutor was susprised at tho 
testimony of Government witnesses Warren and Davise 
II, The Fair Trial Issuese 
A. The various rulings on objections, motions for acquittal 
and mistrial, and prayers for instructions were not orroneouse 


Be Alternatively, if they were erroneous, "the compelling 


evidence of appellantts guilt" (Gov.Br., pelS) would result in their 


being harmless orrore 
Ce As a second altornative, if there was orror and it was 
prejudicial, the objections, exceptions and prayers for instructions 


wore not sufficient to preserve them on appoale 


ARGUIENT 


I. The Surpriso Issue. 


The Govornment implies that in determining the objoétivd state of 
mind of tho prosocutor at the time he claimed surprise, only ‘evidenco 


of what had transpired betweon the original statements and trial as 
| 
regards appellant my be taken into account, This is apparently based 


on the fact that Terrell was subsequently dismissed and, of gourse, ts 

not a party to this appeal. | 
Apppllent contends that if the presceutor is found to have been on 

notico that his witnesses had changed their stories in any substantial 


| 
manner, then he was not surprised as to his witnessest testirony. 


This is not a situation where one person is elfining another's 


constitutional rights. The ruling was on 4 procedural nettex concern= 
| 
ing tho status between the prosecutor and his witnesses, and ‘tho result 
| 
of that ruling had « serious detrimental effect on the course of appellant's 


trial. It is sophistry to attempt to retroaotively eonpartnentalize the 


prosecutor's mind ond eontend that he was not surprised as +0 the statonents 


coneerning Terroll but was surprised as to the statencnts eoneerning Pasrishe 


The Government had control of the method by whieh theso nny alleged 
perpetrators would be tried. It was in the best position to know the 
method of trial whereby its witnesses could nost offoctively be used 
without projudicing the rights of the parties. It can only Ye a matter 
of conjecture how differently appellant's case would have voor presented 
put for his being jointly tried with Terrelle Niustratively, however, 


| 
| 
Terrell out of tho case may well have beon a valuable witness for appellant. 


This Court has rocontly found where thore had boon prejudicial 
error in allowing in evidence found to be inadnissible, but not 


pertinent to one of the defondants: 


"Ye cannot safoly surmise that the verdict against Gordon 
wes uninfluenced by the prejudice to his alleged co- 
conspirators,” 1/ 


If the ruling hero was erroneous to Terrell, it was also orroncous 
to appellant. That error could not bo cured by subscquontly dismissing 
Terroll. 

In sum, it is subnittcd that the prosocutor was on notice to 
the change in his witnesses' storye Accordingly, the ruling was 
erroneouse 

II, The Fair Triel Issues. 

Ae The Government contends that the rulings to which appollant 

assigned error were correct in all respects, The issue is joined, 
only this Court can resolvo ite 

However, the Governnentts points concerning appellant's notions 

acquittal require additional corment, 

Appellant concedes that the cases requiring corroboration of a 
confessinn cited arnse where one of the elenents of the crimo was 
scienter. In that class of cases, the courts have required some 
substantial evidence corroborating the confession, and this requirenent 
has usually been sought to be met by linking the defendant in somo 
physical wey with the instrumentality or the contraband. 

Here, while’ the enmmission of the crime by someone was concededly 
established, appellant contends that there was nothing of substance to 


show that he did it other than the confession. There was not one whit 


1/ Abrans v. United Statos, U.S-AppeD.C. 
decided Januery 2, 1964, 


_F.2d__, Noe 17160, 


—_— 


3 


of physicel evidence linking eppellent. Further, the supporting evidence 


oral, end 


should be evon nore convincing here since the confession was | 


| 
not roduced to writing in viclation of the Police Departnent [Regulations 
where tho officers knew of the regulations and hod sufficient} tine to 


reduce the ennfession to writinge 


In attempting to show substantial corroboration of the confessinn, 


tho Government first points to tho complaining witness’ identification 
i 
| 

of appellant. While the Government concedes thet "Pittman's' faulty 


identification of Terrell may have gone to the hoart of his grodibility 
| 
as a witness” (Gov.Bre, pe7) it points out that credibility is on issue 


for the jury. However, it was the totel lack of ability rather than 


erodibility in identification of his assailants that Pittman conclusively 
| 

showed on the witness stand. It is submitted that upon ruling on the 
| 

motion for acquittal, the trial court esuld not correctly have found 


this identification to be a substantial corroberation of the! eonfessione 
| 


The Governnent noxt notes that the corpus deleeti of thé erimno was 


established. This we must coneedo. 


Pittran's testinony as to the number of his attaekers is then suggested 
| 


as significant. Surely this bit of information eannot be dispositive of 
the issue. If it were in any wise eontrolling, why, then, aie the Govern- 


nent secure indictments against four persons? | 


| 
Lastly, the Governnent notes appellant's statenent that) he knew Terrell 


was net involved. This was in the context of appellant's signing en 


affidavit prepared in Terrell's behalf that to the best of appellantts 


| 
knowledge Terrell was not involved. Surely a statement such) as this signed 


| 
by @ young man with limited education and no knowledge of the law could 


just as easily be tho result of hearsay information as first) hand knowlefigee 


Only a suspicion of guilt could be inferred from this stateriont. 


4 


Accordingly, it is urged that singly or colloctivoly the Governnontts 
other evidence did not substantially corroborate appellant's oral confessions 
Since the confession itself wes peculiarly tenuous, it is further urgod 
that the motion for acquittal should havo been grantod notwithstanding 
the ostablishing of the corpus delictie 

B. Alternatively, the Governnent contends that any crror which may 
have boon committed wes harnless in the face of "the compelling evidence 
of appellant's guilt." 

Wheat was this eompelling ovidence? 

eon initial inplication by two admitted thieves and liars (in one 
diroetion or another) later repudiated. 

e &n oral eonfession not reduced to writing in violation of police 
regulationse 

e & totally ciseredited identification by the complaining witness. 

e no evidence whatsoever physically linking appellant to the orine: 
no fingerprints, though dusing for fingerprints tonk place and the 
eonplaining witness testified that his assailants did not wear glovess 
nm. connectinn with the lonts; no connection with the instrumentalitics 
of the crime. 

On the other hand, six witnesses testified to appellant's presenco 
at & party at the tine the crime took place. In unsuccessfully attempting 
to impeach this alibi evidence, the prosecutor first attempted to catch 
the witnesses in inccnsisteneies, and, failing, then attenpted %o 
ridicule the fact that the witnesses were in fact consistent. 


The jury did not find the evidence of guilt compellinge It was out 


over 2 two day period, and an Allen2/ charge was necessary bofore the 


2/ Allen v. United States, 164 U.S. 492, 17 S.Ct. 154, 41 L.Ed. 528. 


5 


jury arrived at its verdict. Even then, the guilty fincing tes couple? 
| 
with a recommendation of leniency by acclenatinne Since the jerine 
| 
4nvolved the beating and robbing of an old man in his hone while possessing 


firearms, it is difficult to believe that the leniency recommendation was 


not part .f . compromise. While the matters just preceding cannot be in 


ra) 


any way dispositive of this appeal, they certainly tend to r fute the 


Government's assertion that the evidence of guilt wes compelling. 


San CRS Seen SS Se 


Enforced by its assertion of compelling evidence of guilt, the 


Governnent seys if there wero any orrors 2s regards the sdonkity issue 


and the matter of the prosecutor's romarks, they were harnlesse 


1. Tho Identity Issue. | 
| 


The Gevernnent states that an instruction that Pittmant identifica- 


tion had to be believed beyond a reasonable doubt was not warranted since 


thero was enough other evidence to sustain the convictione Whether this 
| 


is so is discussed in Part II of both this end the Governnent's bricf. 


The Governnent cites Bisno ve United States, 299 Fe2d 711 (9th Ctr. 1961) 


and Gray v. United States, 174 F.2d 919 (8th Cir. 1949) (GoweBre, pel2) 
| 
for the proposition that there is no provision for special interrogatories 


| 
4n the Federal Rules of Criminal Procedure. This is true. However, the 


cases cited concerned special verdicts elicited from the jury by the trial 
i 


court over the objection (then, or upon review) of the defendants. 
Appollent finds no caso that holds interrogatories requested by the 
defendant improper. Moreover, appellant urges thet in a situation where 
they will serve justice - as they would have here - their use should be 


encouragede 


2. Prosecutor's Romarkse 

The Governnent troirts lightly the prosecutor's invitation to the jury 
to take certain matters not in evidence "for what it is worth." It asserts 
that the key state-cent refers tn the "testinony .f thoso witnesses" 
(Gov.Br., pel2). 4 closer reading shows this is not so, howevere The 
first tire the prosccutor uscd the phraso ho said: 

"But they repudiated that staterent. You can tako thateese" 

It is clear that the word "that" rofers back to "statenent" both as a 
grammatical ani practical matter. This is further buttrossed by his use 
of the phrase the sccond timde 

"Oh yes, they admit they implicated this man at one time. Take it..." 

There can be no doubt that the only idea the neuter pronoun "it" 
eould refer back to is the implication. Therefore, these remarks were not 
directed to Davis and Warrents testimeny generally, but to the procise 
implicating statement that was not in evidencoe 

Next, the Government implies that what the prosecutor was really saying 
was that tho court would instruct the jury on the worth of the implicating 
statements. A reading of the prosecutor's closing statement shows that 
this is just not so. He spoke in common parlance throughout, and when he 
used this phrase the jury must have assigned to it its common meanings 


Finally, the Government, for its harmless error proposition, cites 


McIntosh v. United States, 114 U.S.AppaD.C. 1, 309 F.2d 222 (1962), and 


McFarland ve United States, 80 U.S.App.D.C. 196, 150 F,2d 593 (1945). 

In the cases cited, the failure to reverse was against the backdrop of 
"direct evidence so strong" (McIntosh) and "No honest and intolligent 
jury could have failed to convict." (McFarland). As previously asserted, 


that is by no means the situation hero. 


Ce As &@ second alternative, the Governnent contends that in most 


instances where error has been assigned, trial counscl faites to take 


the proper steps tn presorve then for anpeal, 


| 
It is urged thet triel counsel, in a long and hishly emntroverted 


case where he found it necessary to object and make many notions 


repeatedly, did everything that could be expected of a competent trisl 


attorney to show the precise matters to which he tonk issue ond in what 
| 
manner those errors alleged could be cured. 


Tllustratively, the Governnent argues that in tinetruetin on specifically 
| 


designed to neutralize whet harm could be conceived from tho |prosecutorts 

remark was not requested, hence not preserved for appeal." idersteey, pelS). 

The event giving riso to the requested instruction was after the instructions 
| 

had been settled upon. The request itsolf was mide aftor the body of 


instructions had been givon. It is evident that the trial court voll knew 


to what the roquest was directed. Just prior to the instructions to the 


jury argument on the motion for mistrial concerning the sane jremrks Ws 
| 

hade Moreover, counsel could not reasonably have expected thet the 

instruction wuld be given in his wrds, if at all, since each and every 


one of his prayers for instructions had been denied, the court stating 


that it would substantially cover them in its owm instructions. 


In Snith v. United States, 114 U.S.AppeD.C. 140,142, 312 F.2d 867, 


869 (1962), this Court stated that: 
| 
"Defense counsel rade tinely objection to the prosecutor's 
remark, thereby preserving the question for purposes of 
appellate review," 


A reading of the documents filed with this Court in that case 
indicates that the issue was first noted in a motion fora nee trial. 


A fortiori, the motion for mistrial coupled with the requested instruction 


must have preserved the issue here. 


CONCLUS TON 


oo am 


TUBREFORE, it is respectfully submitted that tho judgnont 


ef the District Court should be reversede 


Respectfully submitted, 


VW. 


Baward M. Shea, Esquire 
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QUESTIONS PRESENTED 


1. Did the trial court abuse its discretion in allowing 
the Government to claim surprise where two witnesses 
testifying for the first time denied a third person’s par- 
ticipation in the assault and robbery, in contradiction to 
earlier statements to the police that the third man was 
present and assisted with the crimes? 

2. Was appellant’s motion for acquittal correctly de- 
nied where the Government had introduced proof of the 
corpus delicti of the crimes in trial, of participation of a 
third person identified by the complaining witness as ap- 
pellant, and the confession of appellant? 

3. Was appellant denied a fair trial where 


a) The trial judge instructed the jury on the limited 
allowable consideration of prior inconsistent statements 
at the same time when the statements normally would be 
introduced into evidence, and later charged the jury sub- 
stantially as defendant had requested, omitting only ma- 
terial prefatory to the subject of the requested instruction 


which was not thereafter mentioned by defense counsel? 

b) The Court charged the jury substantially according 
to appellant’s requests for instructions on identity and 
refused to submit a special interrogatory to the jury 
to determine their belief in the complainant’s identifica- 
tion of appellant? 

ec) The prosecutor in closing argument told the jury 
they could take the testimony of his recanting witnesses 
“for what it was worth” when the witnesses had testi- 
fied appellant did not commit the crimes, and the court 
instructed the jury they must consider the witnesses’ 
prior inconsistent statements only to determine the wit- 
nesses’ credibility? 


INDEX 


Counterstatement of the Case 
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allowed 
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COUNTERSTATEMENT OF THE CASE 


On April 22, 1963, appellant was indicted for house- 
breaking (22 D.C.C. 1801) and robbery (22 D.C.C. 2901). 
Trial by jury began on June 25, 1963, for appellant and 
a co-defendant, one Joel Terrell. A verdict of guilty on 
both charges was returned by the jury on June 29, 1963. 
A sentence of three to nine years on each count—to run 
concurrently—was imposed by the court on August 20, 
1963. 

The case arose from the attacking and robbery of re- 
tired police Lieutenant Daniel D. Pittman on March 2: 


(1) 


2 


1963. He was beaten, tied and gagged, and his home at 
3501 13th Street, Northwest, was looted. The crime was 
established in detail by testimony of the complainant Pitt- 
man (Tr. 5-8, 16-17, 25) and by two confessed perpe- 
trators of the robbery, Harold Davis (Tr. 59-60, 70-73, 75- 
79, 87-88) and Alfred Warren (Tr. 90-93, 99-100, 117). 
The central question probed at trial was appellant’s partici- 
pation in the commission of the crimes: the complainant 
attributed the housebreaking and robbery to three men 
(Tr. 5). 

Proof adduced by the Government to establish appel- 
lant’s complicity included complainant’s positive identi- 
fication of appellant as his third assailant (Tr. 11-12, 
30-32, 45-48, 171, 478, 489-490) and testimony of two 
police officers of appellant’s confessing to them his part- 
nership with Davis and Warren in the robbery (Tr. 174, 
188, 209-212). Davis and Warren, indicted but not yet 
tried for the same crime, were called by the Government. 
Surprise at testimony exonerating appellant was claimed 
by the Government based on statements made by the two at 
their arrests in which they had attested appellant’s in- 
volvement (Tr. 61-63, 67-70, 93-100). Thereafter, the 
Government sought to impeach Davis and Warren with 
these statements together with an affidavit later signed 
by them and by appellant which purported to absolve 
appellant’s co-defendant, Terrell (Tr. 80, 85-86, 100-105). 
At the end of the testimony of the two surprising wit- 
nesses—who had testified suecessively—the court instruct- 
ed the jury they might consider the extra-judicial state- 
ments in assessing Davis and Warren’s credibility, but 
that the statements were not to be taken as proof of their 
substance (Tr. 122-123). This caution was repeated in 
the court’s charge to the jury (Tr. 566-567). 

Alibi was appellant’s defense: he called six witnesses 
to establish his presence home at a birthday party at the 
time Pittman was attacked. Among these, his father and 
younger brother offered additional testimony to disprove 
the Government’s evidence of confession (Tr. 275, 280- 
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281). Appellant testifying in his own behalf, denied par- 
ticipation in the crimes, stating he was at home enjoying 
the party during the crucial time (Tr. 386-387). He 
denied confessing to the police ( Tr. 389, 425), though 
he admitted signing the affidavit together with Davis and 
Warren because he “knew Terrell wasn’t in the robbery” 
(Tr. 405). 

The charges were dropped as to Terrell during the 
Government’s case. At the close of all the evidence, appel- 
lant renewed a motion for acquittal which had been de- 
nied at the end of the Government’s presentation (Tr. 
228-229); it was again denied (Tr. 496-497). Follow- 
ing argument by counsel (Tr. 514-552) and the court’s 
charge (Tr. 555-570, 578-574), the jury retired to delib- 
erate. The next day, after additional instruction by the 
court (Tr. 588-589), the jury returned its verdict. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, or 
other building, or any apartment or room, whether at 
the time occupied or not, or any steamboat, canal 
boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods 
or chattels are deposited and kept for the purpose 
of trade, with intent to break and carry away any 
part thereof or any fixture or other thing attached 
to or connected with the same, or to commit any crim- 
inal offense, shall be imprisoned for not more than 
fifteen years. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 
Whoever by force or violence, whether against re- 


sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 


+ 


or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 


Title 14, District of Columbia Code, Section 104, pro- 
vides: 


Whenever the court shall be satisfied that the party 
producing a witness has been taken by surprise by the 
testimony of such witness, such party may, in the 
discretion of the court, be allowed to prove, for the 
purpose only of affecting the credibility of the wit- 
ness, that the witness has made to such party or to 
his attorney statements substantially variant from 
his sworn testimony about material facts in the 
cause; but before such proof can be given the cir- 
cumstances of the supposed statement sufficient to 
designate the particular occasion must be mentioned 
to the witness, and he must be asked whether or not 
he made such statements and if so allowed to explain 
them. 


SUMMARY OF ARGUMENT 


The trial court properly permitted the Government to 
claim surprise when two of the Government’s witnesses 
abjured earlier written statements in which they had 
implicated appellant in the housebreaking and robbery. 
Upon the prosecutor’s impeaching of these witnesses with 
their prior disclosures, the Court properly instructed 
the jury to consider the prior inconsistent statements 
only as they might affect the credibility of the witnesses, 
not for proof of what they contained. This admonition 
was repeated in the Court’s final instructions. 

Denials of appellant’s motions for acquittal were cor- 
rect in view of the proof adduced by the Government: 
the corpus delicti of the crime, appellant’s confession and 
an eyewitness identification of appellant were all in evi- 
dence. At the close of all the evidence the jury had before 
it an unexplained declaration of appellant that he knew 
his co-defendant was not a party to the crimes. 
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The Court’s instructions were a complete statement of 
the law and covered every request duly made by defense 
counsel that was warranted by the evidence. Refusal to 
submit the issue of the complaining witness’ identi- 
fication of appellant to the jury on a special interrogatory 
was not error. There is no provision for such a proce- 
dure in law; there was no basis for the request in fact. 


ARGUMENT 


I. The Government’s claim of surprise was properly 
allowed. 


(See Tr. 58-66, 80-84, 90, 93, 95-96, 106-108, 111, 
160-163) 


That the Government was on notice of Davis and War- 
ren’s repudiation of their initial statements implicating 
appellant in the robbery is urged as predicate for appel- 
lant’s first claim of error. He points to a pretrial affi- 
davit, signed by Davis, Warren and appellant Parrish 
which purported to absolve appellant’s co-defendant, Ter- 
rell, and to another paper of similar content signed only 
by Davis (Tr. 63, 160-163.) With these in the record, 
appellant urges that they put the Government on notice 
of similar statements designed to clear him. Herein, he 
refers to an unsigned, unsworn handwritten statement 
(attributed to Warren) which states appellant had no 
part in the crimes (Tr. 106-108, 111). 

Appellant’s contention cannot be supported by the facts 
of record. The prosecutor had not discussed their testi- 
mony with Warren and Davis prior to the trial (Tr. 64). 
He had only the earlier statements to the police and was 
clearly entitled to rely on their repeating those disclos- 
ures to the jury when under oath on the witness stand. 
Robinson v. United States, 113 U.S. App. D.C. 372, 308 
F.2d 327 (1962), citing United States v. Graham, 102 
F.2d 436 (2d Cir. 1989). It is inconceivable that the 
pre-trial affidavit of Warren, Davis and appellant would 
have altered this expectation. If anything, appellant’s sig- 
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nature bespoke his involvement and could only enhance 
the belief that Davis and Warren would reiterate their 
original account of the crime (Tr. 83-84). There was 
clearly rational basis for application of the broad con- 
cept of surprise embodied in 14 D.C.C. 104. Wheeler v. 
United States, 93 U.S. App. D.C. 159, 211 F.2d 19, cert. 
denied, 347 U.S. 1019 (1954). The claim was correctly 
allowed; in absence of abuse of the trial court’s discre- 
tion, the ruling cannot be disturbed. Carrado V. United 
States, 93 U.S. App. D.C. 183, 210 F.2d 712 (1954). 
Appellant’s reliance on Belton v. United States, 104 
U.S. App. D.C. 81, 259 F.2d 811 (1958), is misplaced. 
There the Court of Appeals properly reversed ‘where the 
prosecutor’s efforts to impeach his witness, despite the 
trial judge’s denial of a surprise claim, constituted a 
“violation of the rulings of the Court”. The resulting 
situation was such that, in effect, the prosecutor himself 
was giving evidence. Belton v. United States, supra at 84, 
259 F.2d at 814. Further, and also unlike this case, the 


turncoat witness in Belton had discussed his change of 
testimony with the prosecutor prior to trial. 


II. Appellant’s motions for acquittal were properly 
denied. 


(See Tr. 5-8, 16-17, 25, 59-60, 70-73, 75-79, 87-88, 
90-93, 99-100, 117, 395, 402, 405) 


Appellant urges that the probative value of the com- 
plainant’s identification was determinative of his motion 
for judgment of acquittal, since no other evidence was in 
the case against appellant but his confession (Br. 21). 
He contends that the weight of appellant’s identification 
by Pittman was wholly dissipated by Pittman’s faulty 
identification of co-defendant Terrell. Thus he concludes 
that the confession was uncorroborated and could not 
be basis for conviction, citing Yarbrough v. United States, 
309 F.2d 936 (10th Cir. 1962). 
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Pittman’s faulty identification of Terrell may have gone 
to the heart of his credibility as a witness (Tr. 395, 482), 
but credibility is peculiarly within the province of the 
jury to resolve. See Billeci v. United States, 87 U.S. App. 
D.C. 274, 281, 184 F.2d 394, 401 (1950). More basic still, 
the contention overlooks the plain facts of record that the 
corpus delicti entire had been established by the Govern- 
ment prior to the introduction of the confession by wit- 
nesses Pittman, Warren and Davis. See Smoot v. United 
States, 114 U.S. App. D.C. 154, 157, 312 F.2d 881, 
884 (1962). Pittman’s testimony as to the number of his 
attackers was an additional factor for the jury. And at 
the close of the Government’s case, the jury had before 
it appellant’s unexplained statement that he knew Terrell 
was not involved in the crimes (Tr. 405). Even without 
his confession, a motion to acquit would not lie in this 
posture of the case. Glasser v. United States, 315 U.S. 
60, 80 (1942) ; Curley v. United States, 81 U.S. App. D.C. 
389, 392, 160 F.2d 229, 282 (1947), cert. denied, 331 
U.S. 837. 


III. Appellant was fairly tried. 


(Tr. 60, 67, 74, 76, 80, 88, 90, 94-95, 101-102, 105, 
121-123, 405, 518, 566-567, 572-573) 


Appellant claims a fair trial was denied him by de- 
ficiencies in the court’s instructions regarding the prior 
inconsistent statements of Davis and Warren; by the 
court’s mishandling of the issue of identity; and by re- 
marks of the prosecutor in closing argument. The facts 
of record do not support these contentions. Neither 
singly nor in sum do they warrant the reversal appellant 
seeks, 


a. Prior inconsistent statements. 


Given the propriety of the court’s ruling on surprise 
(Part I of this brief), Davis and Warren’s statements 
to the police were clearly admissible for the limited pur- 
pose of impeachment. 14 D.C.C. 104; Wheeler v. United 
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States, supra, 93 U.S. App. D.C. 159, 166, 211 F.2d 19, 
25-26 (1954). Appellant assails the court’s instructions 
designed thus to limit the evidence, contending that first 
caution to the jury was not timely given, and that the 
court’s charge at the end of the case on allowable jury 
consideration of statements was incomplete, omitting an 
element of his proffered instruction. 

The requirement of initial admonition to a jury in a 
situation of surprise and impeachment is to instruct at 
the time of their admission into evidence that the state- 
ments can only be considered in evaluating the witnesses’ 
credibility. Bartley v. United States, 115 U.S. App. D.C. 
316, 319 F.2d 717 (1963). Here the signatures on the state- 
ments as well as those on the affidavit had been owned as 
theirs by Davis and Warren, though, as it developed, none 
of the documents were offered in evidence. The instruction 
was given at the end of the testimony sought to be impeach- 
ed, at the time the documents normally would have been in- 
troduced. It was given at that time and was complete 
as given.’ Bartley v. United States, supra. In ordinary 
circumstances, a jury must be presumed to abide by the 
Court’s directions. Delli Paoli v. United States, 352 U.S. 
232, 242 (1957). 

Appellant allows the charge to the jury on prior incon- 
sistent statement was “fair and accurate as given” (Br. 
23). But he claims as error omission of the rule that the 
party calling a witness is normally held to vouch for 
the witness’ credibility. A reading of the two instructions 
fails to disclose how appellant would have been helped 
by this inclusion. It would add nothing to the instruc- 
tions in the context of the facts of the case, for as re- 


1THE COURT: Ladies and gentlemen of the jury, with respect 
to the last two witnesses, certain statements were referred to 
when the two witnesses were examined with respect to them. You 
are not to consider those statements as proof of the contents of 
the statements. They are before you for the very limited purpose 
of the credibility of the two witnesses that you saw on the wit- 
ness stand; that is, witness Davis and witness Warren. It is only 
to test their credibility as witnesses to be believed or not to be 
believed. What was said in the statements are not proof as to what 
the contents of those statements were. (Tr. 122-123) 
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quested it was merely prefatory to the treatment of incon- 
sistent statements.? This was doubtless clear to defense 
trial counsel, since he neither requested it specifically 
after a preview of the court’s charge nor after the jury 
had been instructed. It cannot now be held error. 


b. Issue of identity. 


Appellant finds fault with the court’s submission of 
the identity issue to the jury. He styles the judge’s pref- 
erence for his alibi instruction over appellant’s requested 
identity instruction as an abuse of discretion (Br. 23). 
But a trial court is not required to instruct in the lan- 
guage selected and suggested by a defendant so long as 
the instruction given correctly states the law. Ballard v. 
United States, 99 U.S. App. D.C. 101, 102, 237 F.2d 582, 
588 (1956). The efficacy of a court’s charge can be 
gauged only by reading the charge as a whole. Kinard v. 
United States, 69 U.S. App. D.C. 322, 101 F.2d 246 
(1938). Examination of the judge’s charge reveals 
therein every necessary element of the defendant’s re- 
quest.’ The only part not covered—that the jury must be- 


2? Defense Proffer #4. You are instructed that the witnesses 
Harold Davis and Alfred Warren were called by the Government. 
The party calling a witness is normally held in our law to vouch 
for his credibility. However, you will recall that the prosecutor 
was allowed to use certain prior statements to impeach each of 
these witnesses. You are instructed that these statements may 
be considered by you only with regard to the credibility of the 


witnesses, Davis and Warren. You may not consider these 
statements as evidence of the facts contained in the statements 
or as evidence of the guilt or innocence of the defendant. You may 
give the statements only such weight, if any, as you desire in 
evaluating the credibility of the two witnesses. (Emphasis added.) 


3 Identity instruction re- 
quested by appellant 


You are instructed that the 
identity of the defendant as the 
person who committed the crime 
is an element of every crime. As 
such, the burden is on the Gov- 
ernment to prove beyond a rea- 
sonable doubt not only that the 


The court’s instructions 


There has been testimony to 
the effect that the defendant was 
not present at the time and 
place when the offenses charged 
here were committed. The de- 
fense of alibi is a legitimate, 
legal and proper defense. The 
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crimes alleged were committed. 
but also that the defendant was 
the one who committed them. 


In weighing the testimony of 
a witness to identify the possi- 
bility of human error or mistake 


and the probable likeness or 
similarity of objects and persons 
are elements that you should con- 
sider. You must be satisfied be- 
yond a reasonable doubt as to 
the accuracy of the witness’ 
identification of the defendant. 
(Emphasis added.) 


evidence adduced in support of 
this defense, like all other evi- 
dence in the case, should be giv- 
en such weight and such consid- 
eration as you may think it en- 
titled to under all the facts and 
circumstances of the case. If, 
after a full and fair considera- 
tion of all the facts and circum- 
stances in evidence, you find 
that the government has failed to 
prove beyond a reasonable doubt 
that the defendant was present 
at the time and place of the 
commission of the offenses 
charged in the indictment, then 
one of the essential elements of 
the offenses is lacking and it 
would be your duty to find the 
defendant not guilty. (Tr. 567- 
568) 

In judging the evidence you 
must necessarily evaluate the 
testimony of the individual wit- 
nesses. Only thus can you deter- 
mine the truth, and it is the 
truth which you must seek. You 
should bring to this task your 
knowledge of human nature, 
your ability to judge men, their 
sources of knowledge, their in- 
telligence, their motives, their 
intentions, so you may discern 
the real character behind the 
spoken words and measure their 
weight of truth and accuracy. 
(Tr. 564) 

You may consider the reason- 
ableness or the unreasonableness, 
the probability or improbability 
of the testimony of a witness in 
determining whether to accept it 
as true and accurate, or the con- 
trary. (Tr. 565) 

You may take into considera- 
tion all those factors shown by 
the evidence which reasonable 
people take into consideration 
when they come to determine the 
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In this regard, you are in- 
structed that it is not necessary 
for the defendant to prove that 
another person may have com- 
mitted the crime, nor is the bur- 
den on the defendant to prove 
his innocence. If facts and cir- 
cumstances have been introduced 
into evidence which raise a rea- 
sonable doubt as to whether the 
defendant, Parrish, was the per- 
son who committed the crimes 
described by the witness Danial 
Pitman [sic], then you should 
find the defendant NOT GUILTY 
OF ALL THE OFFENSES 
WITH WHICH HE IS CHARG- 
ED. 


difference between truth and un- 
truth, or truth and half-truth. 
In other words, you may base 
your verdict upon that testimony 
which you believe to be true. 
(Tr. 566) 

It will be recalled that the ac- 
cused is not required to prove an 
alibi beyond a reasonable doubt. 
The burden is on the Govern- 
ment to prove the defendant 
guilty of the crimes charged be- 
yond a reasonable doubt. (Tr. 
568) 

The burden of proof is on the 
Government to prove the defend- 
ant guilty beyond a reasonable 
doubt. Unless the Government 
sustains this burden and proves 
beyond a reasonable doubt that 
the defendant has committed 
every element of the offense with 
which he is charged, the jury 
must find him not guilty. 

Proof beyond a_ reasonable 
doubt does not mean proof be- 
yond any doubt whatsoever. It 
means proof to a moral certain- 
ty, and not necessarily proof to 
an absolute or mathematical cer- 
tainty. 

By a reasonable doubt, as its 
name implies, is meant a doubt 
based on reason, a doubt for 
which you can give a reason to 
yourself, and not just any whim- 
sical speculation or capricious 
conjecture. 

Proof beyond a_ reasonable 
doubt simply means this: If af- 
ter an impartial comparison and 
consideration of all the evidence 
you can say to yourself that you 
are not satisfied of the defend- 
ant’s guilt, then you have a rea- 
sonable doubt. On the other 
hand, if after such impartial 
comparison and consideration of 
all the evidence you can truth- 


lieve Pittman’s identification beyond a reasonable doubt— 
was not warranted on the facts of the case, as noted in 
Part II of this brief. Again, no request was made by 
counsel as to the specifics of his desires. 

Appellant’s other exception to the Court’s rulings, that 
the judge erred in failing to submit a special interroga- 
tory to the jury on the issue of Pittman’s identification, 
is wholly without merit. There is no provision in the Fed- 
eral Rules of Criminal Procedure for such a device. Bisno 
v. United States, 299 F.2d 711, 722-723 (9th Cir. 1961). 
See Gray v. United States, 174 F.2d 919, 923-924 (8th 
Cir. 1949). Since there was more corroboration of the 
confession than merely identification, as seen above, the 
request came without basis in the facts. 


c. Remarks of the prosecutor. 


In his remarks to the jury about Davis and Warren’s 
repudiation of earlier statements, the prosecutor told the 
jury that they could take the testimony of those witnesses 
“for what it was worth” (Tr. 518). The thrust of their 
testimony, however, was that Parrish did not participate 
with them in the robbery and housebreaking (Tr. 60, 
88, 90, 105). It was incumbent upon the Government to 
disprove that testimony. The court had early instructed 


fully and candidly say to your- 
self that you have an abiding 
conviction of the defendant’s 
guilt, such as you would be will- 
ing to act upon in the more 
weighty and important matters 
relating to your own affairs, then 
you have no reasonable doubt. 
In other words, proof beyond 
a reasonable doubt is proof which 
will result in an abiding con- 
viction of the defendant’s guilt 
on your part, such a conviction 
that you would be willing to act 
upon it in the more weighty and 
important matters relating to 
your own affairs. (Tr. 562-563) 
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the jury how they could consider the statements and for 
what worth they could be taken. This caution was re- 
peated in its final charge. The court did not abuse its dis- 
cretion in denying the motion for mistrial on this ground. 
Cf. McIntosh v. U.S., 114 U.S. App. D.C. 1, 309 F.2d 
222, (1962), cert. denied, 373 U.S. 944 (1963). In view 
of the length of the trial and the compelling evidence of 
appellant’s guilt, it could at best have had minimal effect. 
See McFarland v. United States, 80 U.S. App. D.C. 196, 
150 F.2d 593 (1945). Instruction specifically designed 
to neutralize what harm could be conceived from the prose- 
cutor’s remark was not requested, hence not preserved 
for appeal. O’Malley v. United States, 227 F.2d 332, 336 
(1st Cir. 1955), cert. denied, 350 U.S. 966. 

The Assistant United States Attorney’s mention of the 
affidavit signed by the three indictees “cutting Terrell 
loose” was not amiss. Parrish himself had admitted 
signing it and on the stand insisted without explanation 
he knew Terrell was not involved in the crimes. This testi- 
mony together with the fact of his execution of the affi- 
davit with the other confessed thieves generated an infer- 
ence of implication well deserving of both comment by 
Government counsel and consideration by the jury. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court must be affirmed. 


Davip C. ACHESON, 
United States Attorney. 
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tO. 8. GOVERNMENT PRINTING OFFICE, 1964 721082 4699 


